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Economic and Industrial Control under NRA 


Pursuant to request we are devoting this and the next issue to a consideration of the effects of the NRA. A 
portion of the present issue is given to a summary of the salient features of the law and the administrative procedures, 
which are so many and so varied that we believe readers will welcome such a summary for quick reference —The Editor. 


Developments under the recovery program have been 
so rapid that many persons have been unable to keep track 
of the measures taken to establish new forms of economic 
control. Many are wondering whether the purposes of 
the program are being realized and whether they can be 
carried out under the capitalistic system. Many main- 
tain that in any event the capitalistic system is bound 
to be considerably modified. Wage earners are disturbed 
over the question whether employment and wages will 
increase fast enough to keep pace with price increases, 
Consumers fear that their purchasing power will not buy 
as many commodities. Everybody recognizes that in the 
last analysis the general standard of living must be raised 
if economic control is to provide any improvement over 
that enjoyed under a laissez faire competitive system. 

The Brookings Institution has recently published two 
studies? which aid the general reader greatly in estimating 
possible future developments. In making the following 
statement much use is made of these studies as well as 
other sources. If the “prosperity” of the future is ever 
to be a less transitory thing, there must be wider knowl- 
edge of the bases upon which it. can be built and more 
careful choices of political and economic means by which 
it is to be attained. 


Tue BACKGROUND oF NRA 


The inauguration of NRA was preceded by a financial 
and economic crisis which greatly undermined confidence 
in accepted economic doctrine. The traditional notion 
that business competitors acting in accordance with so- 
called economic laws would quickly restore the economic 
system when temporarily thrown out of balance has been 
exploded. The use of ‘various regulatory bodies to control 
certain aspects of commerce, industry and finance made 
it easy to conceive of new forms of regulation operating 
in a larger way. Wage workers, industrialists and farm- 
ers were learning that the individual’s situation could be 
improved by joint action. Technological unemployment, 
excess productive capacity, under-consumption due to lack 
of purchasing power, suggested the need for planning 
throughout the economic system. Predatory competitive 
practices had brought business men to a point where they 
called upon government to act as a saviour. The old 


1The ABC of the NRA, Charles Dearing et al., and Price 
Control Devices in NRA Codes, by George Terborgh. 


slogan of less government in business and more business 
in government was discarded in favor of a demand that 
government establish new rules of the game. 


Tue Purposes oF THE NRA 


Any judgment of the extent to which the NRA is 
serving the purposes intended must take into consideration 
the policies stated in Title I, Section 1 of the Recovery 
Act. In the presence of a national emergency Congress 
declared its intention (1) “to remove obstructions to the 
free flow of interstate and foreign commerce,” (2) “to 
provide for the general welfare” by promoting “coopera- 
tive action among trade groups,” (3) “to induce and 
maintain united action of labor and management under 
adequate governmental sanctions and supervision,” (4) 
“to eliminate unfair competitive practices,” (5) “to pro- 
mote the fullest possible utilization of the present produc- 
tive capacity of industries,” (6) “to avoid undue restric- 
tion of production,” (7) to increase consumption by in- 
creasing purchasing power, (8) “to reduce and relieve 
unemployment,” (9) “to improve standards of labor,” 
and (10) “otherwise to rehabilitate industry and to con- 
serve natural resources.” 

To carry out these purposes the President was author- 
ized to establish the necessary agencies and delegate power 
to them. Sections 3 to 7 inclusive of Title I contain the 
provisions upon which attention has focused chiefly in 
carrying out the purposes of the Act. In order to avoid 
conflicts between the administration of the Recovery Act 
and the Agricultural Adjustment Act, Section 8 gives the 
President authority to delegate power to the Secretary of 
Agriculture to regulate trades and industries engaged in 
handling any agricultural commodity or product thereof. 
Section 9 authorizes the President to prescribe regulations 
for the transportation of petroleum and to supplement the 
efforts of states to control production.* 

Section 3 of Title I outlines the procedure for estab- 
lishing codes of fair competition. Trade and industrial 
associations may take the initiative in formulating codes. 
The President may approve them if the applicants are 
truly representative of the trade or industry for which 


*Title II, which is not discussed here, authorizes public works 
and construction projects, provides for subsistence homesteads, 
levies réemployment and relief taxes, and appropriates $3,300,- 
000,000 for carrying out the purposes of the Act. 
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they speak, if the codes impose no inequitable restrictions 
on membership, and if they are not designed to promote 
monopolies or to eliminate or oppress small enterprises. 
As a condition of granting his approval the President 
may impose such requirements as seem to him necessary 
to protect competitors, consumers, employes and others 
and to effectuate the policies stated in the Act. 

Once a code is approved any violation of it is an “un- 
fair method of competition . . . within the meaning of the 
Federal Trade Commission Act’? and a misdemeanor 
punishable by a fine of not more than $500 for each of- 
fense, each day of violation constituting a separate offense. 
The district courts of the United States have power to 
prevent and restrain violations and it is the duty of dis- 
trict attorneys under the direction of the Attorney Gen- 
eral to institute proceedings. 

If a trade or industry fails to take the initiative in 
formulating a code, the President may prescribe a code 
either upon his own initiative or upon complaints that 
abuses exist inimical to public interest and contrary to the 
policies declared in the Act. Such a code is as effective 
as an approved code. This section also gives the Presi- 
dent power to regulate imports which render ineffective 
the provisions of codes and agreements under the Act. 

In Section 4(a) the President is authorized to make 
agreements or approve agreements designed to aid in ef- 
fectuating the policies of the Act. Such agreements may 
be made with persons, with trade or industrial associa- 
tions, and with labor organizations. It was in conformity 
with power granted in this section that the President is- 
sued his nation-wide invitation to employers to agree to 
employ more people and to pay minimum wages in order 
to hasten recovery while codes were being formulated. 

If the President finds that destructive cutting of wages 
or prices and other practices contrary to the policies of 
the Act are prevalent in any trade or industry he may, 
after a hearing, require business enterprises to obtain a 
license and conform to such regulations as he shall pre- 
scribe. Violations are punishable by a fine of $500, or 
imprisonment not to exceed six months, or both, and each 
day of violation constitutes a separate offense. The Presi- 
dent may also suspend or revoke licenses, and carrying 
on a business without a license is a criminal offense. This 
is the greatest weapon of enforcement given the President 
but the power to require licenses expires one year after 
the enactment of the Act—that is, on June 16, 1934. 

Section 5 exempts from the provisions of the antitrust 
laws agreements, codes, licenses, and all actions taken in 
complying with them. However, in Section 3 the pro- 
hibition of codes and practices designed to promote 
monopoly makes it uncertain to what extent the antitrust 
laws have been set aside. Furthermore, the statement in 
Section 5 that nothing in the Act or any regulation there- 
under “shall prevent an individual from pursuing the 
vocation of manual labor and selling or trading the prod- 
ucts thereof ; nor shall anything in this Act, or regulation 
thereunder, prevent anyone from marketing or trading 
the produce of his farm,” puts considerable limitation on 
the licensing power. 

Section 6 empowers the President to require informa- 
tion showing the eligibility of trades, industries or other 
groups to receive the benefits of the provisions of Title Tf. 
It permits him to prescribe rules designed to insure that 
they are representative of those they claim to represent. 
In carrying out the provisions of this section the President 
may request the Federal Trade Coniunission to make nec- 
essary investigations. 


Section 7 requires that every code, agreement, or license 
shall include a provision granting employes the right to 
bargain collectively through their chosen representatives, 
They must not be subject to interference or coercion in 
their attempts to organize and select representatives, 
They must not be required, as a condition of obtaining 
employment, to join any company union or refrain from 
joining or assisting any organization of their own choos- 
ing. The President must afford every opportunity for 
employers and employes to establish by mutual agreement 
standard wages, hours and working conditions and when 
such agreements are approved by him they have the same 
effect as a code of fair competition. When the parties 
fail to agree on these standards the President may pre- 
scribe maximum hours, minimum wages and “other con- 
ditions of employment” necessary to effectuate the policies 
of the Act but he cannot set a maximum as well as a 
minimum wage. 

In carrying out these provisions the President is au- 
thorized to cancel or modify any order, approval, license, 
rule or regulation issued under the Act and each agree- 
ment, code and license must contain an express provision 
to that effect. This enables him to remake in any way any 
code at any time while the Act is in effect. 

These provisions indicate that effectiveness of the law 
will depend on how the powers granted to the President 
are used. “If administered on the plane of voluntary 
cooperation, the Act provides potentially a constitution for 
limited self-government by trade groups, subject to gov- 
ernment supervision. If, however, administration on that 
plane does not accomplish the desired results, the consti- 
tution may be made one, not of self-government, but of 
highly autocratic control of business men by the govern- 
ment.” * 

ADMINISTRATIVE AGENCIES 


The administrative organization of the NRA, as at pres- 
ent constituted, is headed by the Recovery Administrator, 
who derives his powers directly from the President. He 
has an Assistant Administrator for Industry and an As- 
sistant Administrator for Labor. The Office of General 
Administration consists of a Control Division and a Pub- 
lic Relations Division. There are seven Administrative 
Divisions headed by Deputy Administrators. These offi- 
cials are concerned with the administrative phases of code 
making and code operation. 

The NRA also has a Legal Division which inspects 
pending codes and passes upon their legality. The Re- 
search and Planning Division assembles and analyzes 
data on industries for which codes are pending, draws 
up systems of statistical reporting for industries, deals 
with problems of cost accounting, engages in price studies, 
etc. The Central Statistical Board was created in July, 
1933, by the President to formulate standards and co- 
ordinate all the statistical services of the government in- 
cident to the purposes of the Recovery Act. The Trade 
Association Division deals with the problem of adapting 
trade associations to the new exigencies of code adminis- 
tration and the chief of this division acting as the head 
of the Code Organization Committee has played an impor- 
tant part in setting up administrative machinery under ap- 
proved codes. The Import Division makes investigations 
preliminary to any necessary restriction of imports by the 
President in order to effectuate the purposes of the Act. 

To the Compliance Division is delegated the task of 
supervising the enforcement of codes. It has an Ad- 


* The ABC of NRA, p. 24. 
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ministrative Branch, a Labor Branch and a Trade Prac- 
tice Branch. In accord with the theory of “self-govern- 
ment in industry” each industry sets up a Code Authority 
which is expected to carry on the routine administration 
of the code. It includes members of the industry, gen- 
erally representatives of a trade association, and one or 
more representatives of the government who have no 
direct voting power. In some industries Regional Code 
Authorities and local adjustment agencies are established. 
Each code authority is supposed to function through three 
principal committees: a trade practice complaints com- 
mittee, a labor complaint committee (which deals with 
violations of the labor provisions of a code) and a labor 
disputes committee which deals with strikes, lockouts 
and other matters involving the rights of labor under Sec- 
tion 7(a) of the Recovery Act. In some codes a single 
committee, an “industrial relations committee;” deals with 
labor questions. 

If a complaint cannot be settled by a local agency or the 
code authority it is referred to the National Compliance 
Director. If unadjusted by him it goes to the National 
Compliance Board, consisting of the Director and one 
member each of the Industrial Advisory Board and the 
Labor Advisory Board, and finally to the Recovery Ad- 
ministrator who may refer the complaint to the Federal 
Trade Commission or the Attorney General for coercive 
legal enforcement. 

Where industries do not have properly organized com- 
pliance machinery, complaints are handled by a group of 
agencies which are subordinate parts of the NRA. The 
capstone’ of these agencies is the National Emergency 
Council* created in December, 1933, by executive order 
to supersede the Special Industrial Recovery Board set 
up in June, 1933, and to coordinate recovery and relief 
programs throughout the country. A state director has 
been appointed for each state and in some states branch 
offices have been established. Each state office has a labor 
compliance officer and a trade practice compliance officer 
who with the state director cooperate with the National 
Compliance Director and the National Compliance Board 
in enforcing regulations. 

The Industrial Advisory Board, the Labor Advisory 
Board and the Consumers’ Advisory Board serve purely 
in an advisory capacity and their members are not resi- 
dent members of the paid NRA staff. However, each 
board has a permanent office and research staff which is 
on NRA payroll and works under the chairman who is in 
constant attendance. 

Other agencies, although they are not integral parts of 
the Recovery Administration, carry on work which bears 
directly on the operation of the NRA. Among these are 
the Central Statistical Board, mentioned above ; the Agri- 
cultural Adjustment Administration, created under Sec- 
tion 8(b) to avoid conflicts in the administration of the 
Agricultural Adjustment Act and the Recovery Act with 
respect to industries engaged in processing agricultural 
commodities ; the Business Advisory and Planning Coun- 
cil, created by the Secretary of Commerce to supplement 
the efforts of the Industrial Advisory Board; and the Na- 
tional Labor Board created to adjust labor disputes aris- 
ing under the President’s Reemployment Agreement and 


*The council consists of five cabinet officers, the Director of the 
Budget, the Administrator for Industrial Recovery, the Chairman 
of the Federal Trade Commission, the Administrator of Agricul- 
tural Adjustment, the Administrator of Federal Emergency Re- 
lief, the Chairman of the Board of the Home Owners Loan Cor- 
poration, the Governor of the Farm Credit Administration and a 
representative of the Consumers Council. 
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the codes and to supplement the work of the Compliance 
Division. The National Labor Board has created re- 
gional labor boards with power deemed necessary to their 
regional functions. The facilities of the Department of 
Commerce, the Department of Labor, the Department of 
Justice, the Federal Trade Commission, and the~ Traffic. 
Commission are also at the command of the NRA. 


Price Controt DEvIcEs 


In connection with the formulation and enforcement 
of codes, industries concern themselves not only with the 
elimination of unfair trade practices and the establishment 
of minimum wages and maximum hours of work but with 
various types of price control and control of production 
and productive capacity. It should be held in mind that 
theoretically they are operating under a grant to exercise 
“self-government in industry” in cooperation with gov- 
ernment to bring about recovery. In reality, this involves 
the transfer of a degree of control over industry formerly 
regarded as illegal. (Government itself has not attempted, 
except in connection with public utilities, to apply to in- 
dustry a comparable degree of control. 

However, the experiment is being conducted in a 
regime in which prices and markets are supposed to per- 
form their customary functions. “In a capitalistic econ- 
omy production is conditioned by demand and costs as 
they make themselves felt through markets. It is the 
function of prices to guide productive activity ; to effect 
the allocation of resources to the making of one kind of 
goods or another; and to mediate the process of deter- 
mining incomes. Prices develop into a highly complex 
pattern of relationships; continuous readjustments make 
goods move. The NRA has introduced no coordinated 
adjustment of relative prices. It has placed before pro- 
ducers no incentives except those that exist in markets. 
Since it undertakes frankly to operate within a profit 
economy, its problems of necessity center upon questions 
of costs and prices. 

“These considerations in a sense both state the limita- 
tions upon the work of the NRA and define its strictly 
economic problems. The more subtle problems of human 
prejudice, conflicting private interests, and political pres- 
sure are of a different order. The two sets of problems 
are, however, intertwined, since the economic policies 
adopted largely define the prejudices and private interests 
which are affected.” * 

The principal types of control included in codes and 
affecting prices are fixing minimum prices, prohibitions 
against selling below individual cost of production, open 
price arrangements, and limitation of production or pro- 
ductive capacity. It is obvious, however, that uniform 
minimum prices can not be made effective where articles 
vary in design and quality. Price differentials must be 
established to allow for such variations. Very few of the 
codes indicate that their makers recognized the complica- 
tions introduced by this factor. Attempts to define the 
minimum prices permissible as “fair and reasonable,” as 
the “lowest reasonable cost of production,” as the cost of 
the “lowest cost representative firm,” are so indefinite or 
difficult to determine that the decisions of the code au- 
thority are likely to be made without reference to or guid- 
ance by the formula. On the other hand some codes 
introduce a mathematical formula such as minimum prices 
equal to the “weighted average cost” of production, or 
the “modal” cost of handling and selling. While the non- 


3 [bid., p. 38. 
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mathematical formulas limit the discretion of administra- 
tive authorities very little the mathematical formulas “are 
likely to lead to an impossible rigidity of the price struc- 
ture which must be relaxed by methods which involve 
the abandonment of arithmetic. Once the arithmetic is 
left behind, the price-fixing agency may be as much at 
sea as if it had merely a formula of the first type to 
work from.” * 

Thus it appears that “price fixing necessarily requires 
the exercise of a large degree of discretionary authority.” 
The Administrator has the power to veto or suspend 
prices to which he takes exception but in view of the ad- 
ministrative problems involved “it is a fair question 
whether more than a fraction of the specific decisions of 
the price-fixing agency can be effectively reviewed by the 
Administrator or his representatives. Even where com- 
plaints are reviewed, there remains the question whether 
the tests and standards for proper price fixing are in the 
general run of cases sufficiently definite to permit of other 
than essentially political decisions between conflicting in- 
terests.”° And after decisions are made the problem of 
enforcement remains. 


Prohibitions against selling below cost of production by 
any individual plant result in as many minimum prices 
for an article as there are producers. If the rule is effec- 
tive producers whose cost exceeds the current market 
cannot lawfully carry on business and prices may con- 
ceivably decline until they equal the cost of the lowest- 
cost producer. Thus the law fails to set a bottom to cut- 
throat competition. Even an approximation to enforce- 
ment would require the installation of a cost-accounting 
system. “The code authority must be able at any time to 
determine the cost of production of every article sep- 
arately quoted and sold by every member of the industry. 
The number of different items in many cases runs into the 
hundreds and thousands. Anyone even slightly familiar 
with the intricacies of cost accounting will be impressed 
by the appalling difficulties of this task. Almost every in- 
stance involves the thorny problem of allocating overhead 
among different items of production, and many cases 
present the necessity of allocating joint labor or material 
costs as well. To these problems of allocation must be 
added those arising from the variability of direct and 
overhead costs with changes in the rate of plant utiliza- 
tion, and from numerous other factors.”* The result 
will be that “the less possible it is to administer the for- 
mula in strict accordance with its terms the greater the 
temptation to use it irregularly as a pretext for actions 
which it does not really support.” 7 


In many codes open price arrangements are used to 
supplement rules for fixing minimum prices and selling 
below individual cost of production. Members are re- 
quired to file with the code authority and reveal to the 
trade their prices, discounts and terms of sale. Thus cus- 
tomers .as well as competitors are kept informed. Re- 
visions must be filed and published for a prescribed period 
of time before they become effective, say a ten-day waiting 
epee During this period “moral suasion” or duress can 

e used to prevent a member from putting into effect 
prices deemed objectionable by competitors. Doubtless 
this arrangement helps a code authority to maintain mini- 


4George Terborgh, Price Control Devices in NRA Codes, p. 13. 
5 Tbid., p. 14. 

p. 20-21. 

7 Ibid., p. 26. 


mum prices and prohibitions against selling below in- 
dividual cost of production, if it reveals actual net reali- 
zations of different sellers and not merely their nominal 
prices. In the last analysis its effectiveness will depend on 
whether there is a consensus of opinion as to the desir- 
ability of such control and whether dissenters are power- 
ful enough to checkmate the majority. The desire to 
evade restrictions on price cutting will be added to the 
common practice of making secret prices and other means 
of enticing customers with special bargains. 

Prices may be controlled indirectly through limitation 
of the supply of goods coming on the market. This may 
prove to be a more effective means of control than efforts 
to regulate prices. Control of production may be accom- 
plished through determination of the aggregate production 
to be allowed and through allotment of quotas to members 
of an industry. Aggregate production is based on esti- 
mates of expected consumption over a definite period. 
But consumption cannot be properly estimated without 
reference to the prices that are to be charged. If based 
on a high price level, production control may be nothing 
more than a scheme to keep prices up. 

The system of allotting quotas to members of a trade 
association may or may not affect aggregate production 
and prices. If too much is allotted to those having high 
production costs the aggregate may be less than planned 
and prices will rise. Unless low-cost producers are 
favored, consumers will pay high prices because of slow 
technological progress. Uniform limitation on the hours 
during which machines are operated is also used to con- 
trol production. This precludes the favoring of low-cost 
producers and keeps prices up. 

Limitation on productive capacity is also used to con- 
trol prices. In many codes a member must not expand 
productive capacity, either by replacing equipment or con- 
structing new plant, without first obtaining the consent 
of the Recovery Administrator. If consent is refused be- 
cause the total capacity of an industry (including obsolete 
equipment) exceeds probable consumption the result is 
to protect the vested interests of inefficient establishments 
against the competition of new and superior facilities. 

These considerations indicate that fundamental ques- 
tions of public policy are involved as well as intricate 

roblems of administrative procedure. To a large extent, 
if not for the most part, they arise out of the effort to 
“keep everybody in business” under a system of private 
ownership devoted primarily to production for profit. 

Careful consideration of the purposes of price control 
devices as here outlined raises serious doubt whether they 
conform with the purposes stated in the law. While they 
help to “eliminate unfair competitive practices” they cer- 
tainly do not “promote the fullest possible utilization of 
the present productive capacity of industries” nor do they 
“avoid undue restriction of production.” To the extent 
that they fail to increase consumption by increasing pur- 
chasing power they do not tend “to reduce and relieve un- 
employment.” If they fail to do this they do not “im- 
prove standards of labor.” 

Thus it becomes a very serious question whether leav- 
ing price control devices to the ingenuity of separate in- 
dustries will result in bringing about the coordination of 
industries necessary to return of “prosperity.” This raises 
the question whether it will not he necessary to locate 
price fixing, if it is to be allowed, with public agencies 
which will do the job mainly “to provide for the general 
welfare.” 


Printed in U. S. A. 
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